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D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S


STA TE O F H A W A II


O r- ICE


In the M atter of: )


)


JO SE PH  W . SU L L IV A N , also doing


business as T H E  SW ISS G R O U P IN C .;


also know n as T H E  SW ISS G R O U P L T D .;


C H A D  S. M O R ISA T O , also doing


business as SW ISS N A TIO N A L B A N K ;


"D O E " R E SPO N D E N T S 1 through 10,


)


R espondents. 

)


)


SEU -2005-041


C O M M ISSIO N E R 'S


FIN A L O R D ER 


C O M M ISSIO N E R 'S FIN A L  O R D E R 


O n or about N ovem ber 17, 2008, the duly appointed H earings O fficer


subm itted his Findings of Fact, C onclusions of L aw  and R ecom m ended O rder in the above-

captioned m atter to the C om m issioner of Securities, D epartm ent of C om m erce and


C onsum er A ffairs ("C om m issioner"). C opies of the H earings O fficer's recom m ended


decision w ere also transm itted to the parties. O n January 15, 2009, w ritten exceptions w ere


filed by R espondent Joseph W . Sullivan. A  statem ent in support of the recom m ended


decision w as filed by the Securities Enforcem ent B ranch, D epartm ent of C om m erce and


C onsum er A ffairs ("Petitioner"). on January 30, 2009. N either Petitioner nor R espondent


Sullivan requested an opportunity to provide oral argum ent.


A fter review  of the entire record of this proceeding, the C om m issioner hereby


m odifies the H earings O fficer's Findings of Fact w ith the follow ing exceptions:


1. T he C om m issioner m akes no finding of fact regarding the H earing O fficer's Finding


of Fact 22.a. "R espondents falsely represented that R espondent Sullivan had a


background in banking;"
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2. The C om m issioner m akes an additional finding of fact that R espondents falsely


m isrepresented that R espondent Sullivan w as a certified public accountant and that


this representation w as an untrue statem ent of m aterial fact, in connection w ith the


offer, sale or purchase of securities in R espondent's program s.


The C om m issioner determ ines that the H earings 

O fficer's Findings of Fact as m odified by


the C om m issioner's exceptions, in the aggregate, continue to support the H earings O fficer's


C onclusions of Law  and R ecom m ended O rder.


The C om m issioner hereby adopts the H earings O fficer's Findings of Fact as


m odified by the C om m issioner's exceptions, C onclusions of Law  and R ecom m ended O rder


as the C om m issioner's Final O rder. A ccordingly, the C om m issioner finds and concludes


that the preponderance of the evidence established that R espondents Joseph W . Sullivan,


also doing business as The Sw iss G roup Inc., also know n as The Sw iss G roup Ltd., and


C had S. M orisato, also doing business as Sw iss N ational B ank ("R espondents") violated


H aw aii R evised Statutes §§485-8, 485-14, and 485-25(a)(1), (2), (3), and (7), and orders that


the Prelim inary O rder to C ease and. D esist issued herein on D ecem ber 8, 2006, and the


sanctions assessed therein against these R espondents, be affirm ed in its entirety.


D A TED : H onolulu. H aw aii:


T L  C H A N 


C o m issioner of Securities


D epartm ent of C om m erce and


C onsum er A ffairs


C om m issioner's F inal O rder, n the N atter ol Joseph W . Sullivan, et al., SE U -2005-041.
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B U SIN ESS R EG ISTR A TIO N  D IV ISIO N 


O FFIC E O F A D M IN ISTR A TIV E H EA R IN G S


D EPA R TM EN T O F C O M M ER C E A N D  C O N SU M ER  A FFA IR S


STA TE O F H A W A II


In the M atter of: 

)
 SEU -2005-041


)


JO SEPH  W . SU LLIV A N , also doing )


H EA R IN G S O FFIC ER 'S


business as TH E SW ISS G R O U P IN C .;


)
 FIN D IN G S O F FA C T,


also know n as T H E  SW ISS G R O U P L T D .; )


C O N C LU SIO N S O F LA W ,


C H A D  S. M O R ISA TO , also doing 

) A N D  R EC O M M EN D ED 


business as SW ISS N A TIO N A L B A N K ;


)


O R D ER 


"D O E" R ESPO N D EN TS 1 through 10,


)


)


R espondents.


) 

)


H EA R IN G S O FFIC ER 'S FIN D IN G S O F FA C T,


C O N C LU SIO N S O F LA W , A N D  R EC O M M EN D ED  O R D ER 


IN TR O D U C TIO N 


O n D ecem ber 8, 2006, the C om m issioner of Securities, D epartm ent of


C om m erce and C onsum er A ffairs ("C om m issioner"), issued a Prelim inary O rder to C ease


and D esist and N otice of R ight to H earing against R espondents Joseph W . Sullivan , also


doing business as The Sw iss G roup Inc., also know n as The Sw iss G roup Ltd. , D aryn K .


M urai, and C had S. M orisato, also doing business as Sw iss N ational B ank.


B y letter dated D ecem ber 19, 2006, the nam ed R espondents, by and through


their attorneys, D andar Suem ori, LLLC , filed a w ritten request for hearing pursuant to the


provisions of H aw aii R evised Statutes ("H R S") §485-18.7. The m atter w as set for hearing,


and the notice of hearing and pre-hearing conference w as transm itted to the parties.
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O n M arch 12, 2007, Jam es P. D andar, Esq. and Jay T. Suem ori, Esq. and the


law  firm  of D andar Suem ori, LLLC , w ithdrew  as counsel for D aryn K . M urai ("M urai").


N eal K . A oki, Esq. and the law  firm  of K oshiba A gena &  K ubota entered their appearance as


M urals attorneys.


The hearing in the above-captioned m atter w as convened by the undersigned


H earings O fficer in accordance w ith H R S C hapters 91, 92 and 485 on January 8, 2008,


continued through January 11, 2008, reconvened on January 15, 16 and 29, 2008 and w as


concluded on February 27, 2008. C arolyn M . Y u, Esq. appeared for Petitioner Securities


Enforcem ent B ranch, D epartm ent of C om m erce and C onsum er A ffairs, State of H aw aii


("Petitioner"); Jam es P. D andar, Esq. and Jay T. Suem ori, Esq. appeared on behalf of


R espondents Joseph W . Sullivan, also doing business as The Sw iss G roup Inc., also know n


as The Sw iss G roup Ltd., and C had S. M orisato, also doing business as Sw iss N ational B ank


("R espondents"). N eal K . A oki, Esq. appeared for M urai.


O n February 1, 2008, Petitioner filed a Stipulation and O rder to D ism iss


Prelim inary O rder to C ease and D esist D ated D ecem ber 8, 2006 as to M urai.


A t the close of the hearing, the parties w ere directed to file w ritten closing


argum ents and proposed findings of fact and conclusions of law . Petitioner filed its argum ent


and proposed findings and conclusions on M ay 16, 2008. R espondents filed their closing


argum ents and proposed findings and conclusions on A ugust 5, 2008. O n Septem ber 9,


2008, Petitioner filed a reply brief and a response to R espondents' proposed findings and


conclusions.


H aving review ed and considered the evidence and argum ent presented at the


hearing, together w ith the entire record of this proceeding, the H earings O fficer hereby


renders the follow ing findings of fact, conclusions of law  and recom m ended order.


II. 

FIN D IN G S O F FA C T


A s a prelim inary m atter, the proposed findings of fact and conclusions of law 


filed by the parties have been considered. To the extent that the proposed findings and
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conclusions are in accordance w ith the findings and conclusions stated herein, they have been


accepted, and to the extent that they are inconsistent, they have been rejected. C ertain


proposed findings and conclusions have been om itted as the H earings O fficer determ ined


them  to be irrelevant to a proper determ ination of the m aterial issues presented.


1. R espondent The Sw iss G roup Inc., also know n as The Sw iss G roup Ltd.


("The Sw iss G roup") is a H aw aii corporation w ith its last know n business address at 350


W ard A venue, H onolulu, H aw aii.


2. R espondent Joseph W . Sullivan ("Sullivan") w as, at all tim es relevant


herein, the chief executive officer, president, secretary, treasurer, director and registered agent


for R espondent The Sw iss G roup.


3. M urai w as, at all tim es relevant herein, a vice-president, representative and


agent for R espondent The Sw iss G roup.


4. R espondent C had S. M orisato ("M orisato") w as, at all tim es relevant


herein, a vice-president, representative and agent for R espondent The Sw iss G roup.


5. A t all tim es relevant herein, R espondent M orisato w as also doing business


as R espondent Sw iss N ational B ank ("SN B ") w ith a w ebsite address of:


"w w -w .sw issnationalbank.com ".


6. 

From  1997 through A pril 30, 2007, R espondents offered ancU or sold to


H aw aii residents and nonresidents, investm ent program s ("Program s")' that had been


established by R espondents in connection w ith R espondent The Sw iss G roup.


7. From  1997 through A pril 30, 2007, R espondents established and provided


the organizational structure, policies, rules, procedures, prom otional m aterials, w ebsite


access, investm ent account statem ents, and other inform ation and m aterials regarding their


Program s. R espondents also arranged for m eetings and presentations, distributed interest


pa.m ents and returned principal paym ents, and issued account statem ents, in connection w ith


the Program s.


I

 These Program s w ere established and/or offered by R espondents through or in connection w ith "D C M  Investm ents".


R espondent The Sw iss G roup, and "C lient Trust Funds".
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8. 

From  1997 through A pril 30, 2007, the Program s w ere adm inistered under


the direction and control of R espondent Sullivan.


9. From  1997 through A pril 30, 2007, R espondents organized, conducted and


personally participated in presentations and m eetings in H aw aii for the purpose of offering


and selling R espondents' Program s to H aw aii residents and nonresidents.


10. 

From  1997 through A pril 30, 2007, R espondents retained control of all


docum ents in connection w ith the Program s, including, but not lim ited to, client lists,


individual investm ent inform ation, interest accrual and distribution, and principal payouts.


11. 

From  1997 through A pril 30, 2007, R espondents obtained checks and w ire


transfers directly from  investors and disbursed m onies to investors w ho participated in their


Program s.


12. From  1997 through A pril 30, 2007, R espondents' Program s w ere based on


a schem e w here new  investors w ere needed to invest in R espondents' Program s in order for


prior investors to be paid their interest or principal at the end of the investm ent period.


13. B y D ecem ber 2006, follow ing the issuance of the C om m issioner's


Prelim inary O rder to C ease and D esist, R espondents' schem e collapsed resulting in a num ber


of investors losing som e or all of their investm ent.


14. From  1997 through A pril 30, 2007, R espondents offered and sold


investm ent contracts and stock in R espondent SN B .


15. Jam es R onan, a M assachusetts resident, invested $5,000.00 and $15,000.00


in 1997 and 2005 respectively, in R espondents' Program s and received a "C ertificate of


D eposit" purportedly from  the "B ank of the B aham as".


a. R onan's initial paym ents w ere intended to secure incom e or profit from  its


em ploym ent in R espondents' Program s.


b. R espondents guaranteed R onan an 8%  return on his initial investm ents in


the Program s.


c. R espondents offered and sold to R onan, a "B ank of B aham as" C ertificate


of D eposit.
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d. R espondents retained control over the m anagerial decisions and operations


of R espondents' Program s in connection w ith R onan's investm ents.


16. In or around M ay 2000, R espondents offered and sold to M urai stock in


SN B.


17. B etw een 1999 and 2006, M urai invested approxim ately $235,000.00 in


R espondents' Program s.


a. 

M urai's initial paym ent w as intended to secure incom e or profits from  its


em ploym ent in R espondents' Program s.


b. 

R espondents offered M urai a return on his investm ent that w as higher than


his original investm ent am ount.


c. 

M urai had no practical or actual control over the m anagerial decisions and


operations of R espondents' Program s.


18. B etw een 1997 and A pril 30, 2007, H aw aii residents and nonresidents


invested, and R espondents received approxim ately $8.1 m illion in investm ents for


R espondents' Program s.


a. 

H aw aii resident and nonresident investm ents w ere intended to secure


incom e or profits from  their em ploym ent in R espondents' Program s.


b. 

In order to induce investors to invest in the Program s, R espondents offered


interest rates and returns on their investm ents that w ere higher than those offered by


com m ercial banks in H aw aii.


c. N one of the H aw aii resident and nonresident investors had any practical or


actual control over the m anagerial decisions and operations of R espondents' Program s.


19. From  1997 through A pril 30, 2007, R espondents' Program s w ere not


registered w ith the C om m issioner and w ere not exem pt from  registration.


20. From  1997 through A pril 30, 2007, R espondents w ere acting either as an


issuer for their ow n securities or as a dealer or salesperson of the securities.


21. From  1997 through A pril 30, 2007, R espondents w ere not registered as


salespersons or dealers of securities w ith the C om m issioner nor w ere R espondents exem pt


from  registration.
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22. R espondents m ade untrue statem ents of m aterial fact and om itted to state


m aterial facts in connection w ith the offer, sale or purchase of securities in R espondents'


Program s:


a. R espondents falsely represented that R espondent Sullivan had a


background in banking;


b. R espondents falsely represented that R espondent Sullivan w as a form er


bank investigator under the K ennedy A dm inistration;


c. R espondents falsely represented that R espondent Sullivan had a


background in offshore finance;


d. R espondents falsely represented that R espondent Sullivan cam e to H aw aii


to represent the N ational Football League ("N FL") in opening a franchise in H aw aii;


e. R espondents falsely represented to investors that their Program s w ere


"safe", "secure", that interest paym ents w ere "guaranteed", and investors could w ithdraw 


their interest or dem and the return of their principal at anytim e prior to the investm ent


term ination date;


f. R espondents falsely represented that their Program s invested m oney


"offshore" or outside of the U nited States for tax advantage purposes;


g. R espondents failed to disclose that investors' m onies had not been placed


"offshore" or outside of the U nited States or into foreign banks;


h. R espondents failed to disclose that investors' m onies w ent directly to


R espondent Sullivan as follow s:


(1) 

$2,397,351.34 w as transferred from  R espondent The Sw iss G roup's bank


account into R espondent Sullivan's personal checking account;


(2) 

$331,500.00 in checks w ere cashed by R espondent Sullivan: and


(3) 

$834,170.00 in cashier's checks w as purchased from  R espondent The


Sw iss G roup's checking account by R espondent Sullivan.


i. R espondents failed to disclose that investors' m onies w ere used to pay for


R espondent Sullivan's personal living expenses, fund his securities trade accounts that
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25. 

R espondents failed to disclose that R espondent Sullivan had filed for


bankruptcy in the U nited States B ankruptcy C ourt in the D istrict of H aw aii in 1999.


26. B etw een 1997 and A pril 30, 2007, R espondent M orisato applied for a


"D C M  Investm ents" general excise taxpayer identification num ber using the "D onald A llen"


social security num ber provided by R espondent Sullivan.


27. From  1997 through A pril 30, 2007, R espondent M orisato obtained a


C entral Pacific B ank business checking account for "D C M  Investm ents" using the "D onald


A llen" social security num ber.


28. R espondents did not file a copy of their advertising m aterials for


R espondent The Sw iss G roup's internet w ebsite address: w w w .thesw issgroupltd.com  

, printed


brochures for The Sw iss G roup and SN B ; and R espondent The Sw iss G roup business cards


for R espondents Sullivan and M orisato, w ith the C om m issioner.


29. 

Investors R ussell Shim ooka, John N ew m an, G uy M oncrief, D aryn M urai,


C arolyn G illum , Tin Y ao G oo, K en K uroiw a, Liann Shigem i, K athie and R eyn Y am ashiro,


B rian Teram ae, C lives LaB oy, and Thom as and Josef W olfgruber have not received the


repaym ent of their investm ents notw ithstanding dem ands to R espondents.


III. C O N C L U SIO N S O F L A W . 


If any of the follow ing conclusions of law  shall be deem ed to be findings of


fact, the H earings O fficer intends that every such conclusion of law  shall be construed as a


finding of fact.


Petitioner contends that investm ents in R espondents' Program s w ere


"securities" as defined in the H aw aii U niform  Securities A ct (M odified), H R S C hapter 485


("A ct"); that R espondents offered or sold those securities to H aw aii residents and


nonresidents; and that in doing so, R espondents com m itted or engaged in the follow ing


violations of the A ct:


1. R espondents failed to register said securities in violation of


H R S §485-8;
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R espondent Sullivan possessed and controlled, and pay for a luxury condom inium  at "The


H okua", located at 1288 A la M oana B oulevard, H onolulu, H aw aii;


j. 

R espondents failed to disclose that they w ere not authorized to use the


term s, "Sw iss" and "B ank" by the Sw iss Federal B anking C om m ission in Sw itzerland;


k. R espondents failed to disclose that R espondent SN B  w as not a bona fide


com m ercial bank;


1. R espondents failed to disclose that R espondent Sullivan had been


previously convicted for larceny and check forgery;


m . R espondents failed to disclose that R espondent Sullivan used an alias and


obtained a C alifornia identification card under the nam e, "D onald Elbert A llen";


n. R espondents failed to disclose that R espondent Sullivan signed investors'


investm ent certificates using his alias, "D onald A llen";


o. R espondent Sullivan falsely represented that he w as a certified public


accountant;


p. R espondents failed to disclose that investors' m onies w ere deposited into


R espondents' com m odities and securities trading accounts for the purchase and sale of


options in the com m odities m arket, such as gold, silver, coffee, soy beans and securities


rather than placed in bank certificates of deposits as represented;


q. R espondents failed to disclose to investors the risks associated w ith the


purchase and sale of com m odities and/or securities;


r. R espondents failed to disclose that R espondents' securities w ere not


registered or exem pt from  registration w ith the C om m issioner; and


s. 

R espondents failed to disclose that R espondents w ere not registered or


exem pt from  registration, as either securities dealers or salespersons, w ith the C om m issioner.


23. 

From  1997 through A pril 30, 2007, R espondent Sullivan obtained a social


security identification num ber, "X X X -X X -3769", under the nam e "D onald Elbert A llen".


24. 

R espondents failed to disclose that R espondent Sullivan had used his alias,


"D onald Elbert A llen", and social security num ber -

X X X -X X -3769". in filing for bankruptcy


in the U nited States B ankruptcy C ourt in the D istrict of H aw aii in 1999.
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2. 

R espondents w ere not registered as securities dealers and/or


salesperson in violation of H R S §485-14;


3. R espondents em ployed devices, schem es, and/or artifices to


defraud in violation of H R S §485-25(a)(1);


4. 

R espondents m ade untrue statem ents of m aterial facts or om itted


to state m aterial facts necessary in order to m ake the statem ents m ade,


in light of the circum stances under w hich they w ere m ade, not


m isleading, in violation of H R S §485-25(a)(2);


5. R espondents engaged in acts, practices and/or a course of


business w hich operates or w ould operate as a fraud or deceit


upon a person in violation of H R S §485-25(a)(3); and


6. 

R espondents, in m aking the aforesaid representations, caused


to be issued, circulated, or published advertising m aterial w hich


w as not previously filed w ith the O ffice of the C om m issioner


nor exem pted by rule or order from  said filing requirem ent in


violation of H R S §485-25(a)(7).


A . Investm ent in R espondents' Program s A s Securities.


In H aw aii M arket C enter, 

the H aw aii Suprem e C ourt rejected the "restrictive


form ula" set out in SEC  v. W I H ow ey C o., 328 U S. 293 (1946) 

to test for the existence of


an "investm ent contract." The court held that an investm ent contract is created w henever the


follow ing factors w ere present:


1. 

A n offeree furnishes initial value to an offeror;


2. 

A  portion of this initial value is subjected to the risks


of the enterprise;


3. T he furnishing of the initial value is induced by


the offeror's prom ises or representations w hich give


rise to a reasonable understanding that a valuable


benefit of som e kind, over and above the initial value


w ill accrue to the offeree as a result of the operation


of the enterprise; and


This decision has been redacted and reformatted for publication
 purposes and contains all of the original text of the actual decision.



4. T he offeree does not receive the right to exercise


practical and actual control over the m anagerial


decisions of the enterprise.


Id. at 649.


The court adopted this broad test in recognition of the rem edial purpose of the


state securities law s in preventing fraud and protecting the public against unsubstantial


schem es. T he court designed this test to protect the public against both novel form s of


investm ent as w ell as m ore conventional form s of investm ents, and stated that the form ula


w as to be broadly construed for these purposes.


1. Investors furnished initial value to R espondents.


The first elem ent of the H aw aii M arket C enter 

four-prong test, "an offeree


furnishes initial value to an offeror," has been m et since investors invested over $8 m illion in


R espondents' Program s.


2. 

A  portion of the initial value is subjected to the risks of the enterprise.


The evidence established that the interest paym ents prom ised to investors on


their investm ents w ere not guaranteed; rather the paym ents w ere dependent upon new 


investors investing in R espondents' Program s in order for prior investors to be paid their


interest or principal at the end of the investm ent period. The evidence also proved that by


D ecem ber 2006, this schem e collapsed resulting in investors losing som e or all of their


investm ent. C learly, the m onies paid by investors in order to derive incom e from  its use in


the enterprise w ere put at risk in the event the enterprise failed.


3. 

Investors w ere induced to invest in R espondents' Program s based on a


reasonable belief that they w ould receive a valuable benefit beyond


the initial value paid. 


A ccording to the evidence, investors w ere induced to invest in R espondents'


Program s by prom ises and representations that participation in the Program s w ould result in a


valuable benefit beyond their initial value. For exam ple, R espondents offered investors
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guaranteed interest rates betw een 6%  and 20%  for short-term  investm ent periods ranging


from  one to five years. Such "guarantees" caused investors to reasonably believe that they


w ould receive a valuable benefit beyond their initial investm ent, satisfying the third prong of


the 

H aw aii M arket C enter test.


4. Investors had no practical or actual control over R espondents' Program s.


The evidence also established that investors received no practical or actual


control over the m anagerial decisions of R espondents' Program s. In fact, according to the


evidence, investors w ere unaw are of w here their m oney w ent once they invested it w ith


R espondents. Instead, the only person w ho controlled the investm ents in R espondents'


Program s w as R espondent Sullivan. R espondent Sullivan collected the m oney and w as the


sole signatory on R espondent The Sw iss G roup's checking account w hich allow ed


R espondent Sullivan to transfer approxim ately $3.4 m illion into his personal accounts to


purchase personal and real property. Thus, the fourth prong of the H aw aii M arket C enter test


is satisfied.


A ccordingly, Petitioner has show n by a preponderance of the evidence that


investm ents in R espondents' Program s constituted "investm ent contracts" and therefore are


deem ed "securities" under the A ct.2

 A s such, these transactions are subject to regulation


under the A ct.


B . Securities R egistration.


The preponderance of the evidence established that R espondents offered to


sell and sold securities to H aw aii residents and nonresidents from  1997 through A pril 2007


through their Program s. The evidence further established that these securities w ere not


registered w ith the C om m issioner. T herefore, R espondents violated H R S §485-8.


C . Salesperson and D ealer R egistration.


A  securities salesperson or dealer m ust be registered w ith the C om m issioner


before transacting securities business in H aw aii under H R S §485-14. R espondents' active


involvem ent in the Program s through their solicitation, prom otion, and sale, constitutes the


transaction of business involving securities in H aw aii. In m aking offers and sales of the


2  R espondents closing argum ents (L I aot ,lirecti  c c ie e P c irc r's a sse rt
 thtit R ._spm cients" Program s consi hilted


securities transactions or that R espondents iad acted as salespersons, clearers, iit estm er: td sers or investm ent ad % iser


representatives in connection w ith these transactions, as defined in H R S C hapter -1S5.
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Program s to H aw aii residents and nonresidents, R espondents acted as securities salespersons


or dealers w ithin the m eaning of H R S §485-1(2) and (3). A ccording to the evidence,


how ever, R espondents w ere not duly registered securities salespersons or dealers. Thus,


R espondents also violated H R S §485-14.


D . Securities Fraud.


Petitioner has also charged that R espondents engaged in fraudulent practices


in violation of H R S §485-25(a)(1), (2), (3) and (7). H R S §485-25 provides in relevant part:


§485-25. Fraudulent and other prohibited practices.


(a) It is unlaw ful for any person, in connection w ith the


offer, sale, or purchase (w hether in a transaction described


in section 485-6 or otherw ise) of any security (w hether or


not of a class described in section 485-4), in the State,


directly or indirectly:


(1) 

To em ploy any device, schem e, or artifice to defraud;


(2) 

To m ake any untrue statem ent of a m aterial fact or om it


to state a m aterial fact necessary in order to m ake the


statem ents m ade, in the light of the circum stances under


w hich they are m ade, not m isleading;


(3) 

To engage in any act, practice, or course of business


w hich operates or w ould operate as a fraud or deceit upon


any person;


(7) T o issue, circulate, or publish any advertising m atter


unless a copy thereof has been previously filed w ith the


office of the com m issioner, or unless the com m issioner has


by rule or order exem pted the filing of any advertising


m aterial.


The foregoing provisions m irror portions of the fraud provisions of Section


17(a) of the Securities E xchange A ct of 1933. Interpretation of H aw aii's codification of


securities fraud should be interpreted, w here sim ilar, in the sam e m anner as the federal courts


and the Securities and Exchange C om m ission have interpreted the federal counterpart.
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The requirem ent for "scienter" in subsection (a)(1) of H R S §485-25 m ay be


satisfied by a show ing of a reckless disregard for the truth. It is not necessary to find that a


m isrepresentation or om ission of m aterial fact w as m ade w ilfully or m aliciously in order to


conclude that a violation of H R S §485-25(a)(1) has occurred. Such a violation w ill be


sustained if the m isrepresentation or om ission w as m ade recklessly. Proof of such


recklessness m ay be based upon inferences from  circum stantial evidence. 

See Securities & 


Exchange C om m ission v. Burns, 816 F.2d 471 (9th C ir. 1987).


A  violation of H R S §485-25(a)(2) and (a)(3) occurs w hen there is any untrue


statem ent of a m aterial fact or any om ission to state a m aterial fact. A  fact is considered


m aterial for purposes of H aw aii securities law s "if there is a substantial likelihood that its


disclosure w ould have been considered significant by [a] reasonable investor." See, e.g.,


Basic Inc. v. Levinson, 485 U .S. 224, 231, 108 S.C t. 978, 983, 99 L.Ed.2d 194 (1988). See


also, T.S.C . Industries, Inc. v. N orthw ay, Inc., 426 U S. 438 (1976). 

A s w ith Sections


17(a)(2) and (a)(3) of the Securities Exchange A ct of 1933, scienter is not required for a


violation of H R S §§485-25(a)(2) and (3). 

See, e.g. Aaron v. Securities &  Exchange


C om m ission, 100 S.C t. 1945 (1980); Securities &  Exchange C om m ission v. M urphy, 626


F.2d 633 (9th C ir. 1980); and Securities &  Exchange C om m ission v. Blazon C orp., 609 F.2d


960, 965 (9th C ir. 1979).


In this case, R espondents m ade num erous false statem ents and om issions of


m aterial facts, including, but not lim ited to the follow ing:


1. Failing to disclose that investm ents in R espondents' Program s w ere


"securities" and that those securities had not been registered w ith the C om m issioner;


2. 

R espondents w ere not registered as securities salespersons or dealers w ith


the C om m issioner;


3. 

R espondents' Program s w ere "safe" and interest paym ents w ere


"guaranteed";


4. M aterial false statem ents w ere m ade about R espondent Sullivan's


credentials - that he w as a form er bank investigator in the K ennedy A dm inistration and that


he cam e to H aw aii to start an N FL franchise;
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5. R espondents failed to disclose that R espondent Sullivan had been


convicted for larceny and forgery;


6. R espondents failed to disclose that R espondent Sullivan had obtained and


used an alias, "D onald A llen," in signing investors' "investm ent certificates";


7. R espondents failed to disclose that they placed investors' m onies in the


com m odities options m arket w hen R espondents w ere not registered to do so;


8. 

R espondents failed to disclose that investors' m onies w ere used to pay for


R espondent Sullivan's personal expenses, including, but not lim ited to, the purchase of a


luxury condom inium ; and


9. 

R espondents falsely represented to investors that their m onies w ould leave


the U nited States and be deposited "off-shore".


The foregoing clearly establishes that R espondents m ade num erous untrue


statem ents of m aterial facts and om itted to state m aterial facts necessary to m ake statem ents


m ade not m isleading, and also engaged in acts and practices w hich operated as a fraud upon


investors, in violation of H R S §§485-25(a)(2) and (3).


The H earings O fficer further concludes that R espondents em ployed a device


or schem e to defraud investors in H aw aii in the form  of their Program s. R espondents


induced investors to invest in their Program s by prom ising a "legitim ate" and "guaranteed"


return on their investm ents at rates that w ere higher than com m ercial banks and falsely


represented that their investm ents w ould be invested offshore or outside of the country for tax


advantage purposes. The m onies, how ever, w ere never invested offshore or abroad or


deposited w ith any foreign banks. Instead, the m onies w ere used to m ake "interest"


paym ents to other investors, to pay for R espondent Sullivan's personal expenses, and to


purchase options in the com m odities m arket, all w ithout the know ledge of the investors.


M oreover, R espondents issued docum ents that closely resem bled com m ercial bank


certificates of deposits for the obvious purpose of creating the appearance of legitim acy and


authenticity of their Program s. R espondents referred to the certificates as "investm ent


certificates", and the certificates bore a gold-stam ped seal and w ere signed by R espondent


Sullivan as "D onald A llen". T hese actions prove not only that R espondents em ployed a


schem e to defraud investors but also, did so w ith a m alicious intent. B ased on these
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considerations, the H earings O fficer concludes that R espondents violated H R S §485-


25(a)(1).


Petitioner has also alleged that R espondents violated H R S §485-25(a)(7). It is


a fraudulent practice in H aw aii to issue, circulate, or publish any advertising m aterial in


connection w ith the offer, sale, or purchase of any security unless a copy of the advertising


m aterial is first filed w ith the C om m issioner or exem pted therefrom  under H R S §485-


25(a)(7). T he evidence established that R espondents issued, circulated, and/or published


R espondent T he Sw iss G roup's internet w ebsite, printed brochures and tri-folds for


R espondents T he Sw iss G roup and SN B , and R espondent T he Sw iss G roup's


business cards for R espondents Sullivan and M orisato. T hese m aterials, how ever, w ere not


previously filed w ith the C om m issioner or exem pted from  said filing in violation of H R S


§485-25(a)(7).


IV . R EC O M M EN D ED  O R D ER .


For the reasons set forth above, the H earings O fficer recom m ends that the


C om m issioner find and conclude that the preponderance of the evidence established that


R espondents violated H R S §§485-8, 485-14, 485-25(a)(1), (2), (3), and (7) of the A ct and


that the Prelim inary O rder to C ease and D esist issued by the C om m issioner as to the


rem aining R espondents, and the sanctions assessed therein against these R espondents, be


affirm ed in its entirety.3


D ated: H onolulu, H aw aii,


C R '
 A  RA 


A dm inigiathe H earings O fficer


D epartm ent of C om m erce


and C onsum er A ffairs


3 

 The $1 m illion fine im posed by the C om m issioner is not unreasonable given R espondents' m alicious intent as evidenced,


in part, by R espondents' num erous blatant m aterial °m iss:0ns and raise statem ents m ade far the purpose of inducing


investors to invest in their Program s, and the transfer of over S3 m illion of in‘estcrsi m onies to R espondent Sullivan's


personal account and the use of $530,282.00 of those funds to purchase a ur 

condom inium . The fine is also supported


'o the fact that R espondents essentially received approxim atel  

S8 m irion from  the illegal sales of unregistered securities,


netted gains of at least $3,398,118.00, and paid investors oni . $643,273.00 in interest and principal. M oreover, there w as


idence that som e investors m ay lose their entire investm ents totaling approxim citel  $3.5 m illion.
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